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RECOMMENDATION NO . 9 



IT IS RECOMMENDED that: 

In order to make moide efficient use of the time and 
energies of agency members and their staffs, to improve the 
quality of decision without sacrificing procedural fairness, 
and to help eliminate unnecessary delay in the administra- 
tive process of deciding contested matters: 

1. Section 8 of the Administrative Procedure Act 
should be amended to make it clear that: 

a. Every agency which is under a statutory 
duty to promulgate rules or adjudicate cases on 
the record after a hearing and does not either 
itself preside at the prescribed hearing or re- 
quire the entire record to be certified to it for 
initial decision - 
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(1) may require the party seeking admin- 
istrative review of the initial decision ren- 
dered by the officer who presided at the hear- 
ing (or by any other officer authorized by law 
to make it) to specify the alleged errors in 
the initial decision and the portions of the 
record supporting the allegations of error 
with such particularity as the agency may 
prescribe, and 

(2) may confine its administrative review 
of the initial decision to the specified er- 
rors and portions of the record. 

2. Section 8 of the Administrative Procedure Act 
should be amended to make it clear that: 

a. When a party to a proceeding seeks adminis- 
trative review of an initial decision rendered by 
the off icier who presided at the hearing (or by any 
other off icer authorized by law to make it), the 
agency may accord administrative finality to the 
initial decision by denying the petition for its 
review, or by summarily affirming the initial de- 
cision, unless the party seeking review makes a 
reasonable showing (in the manner prescribed by 
statute or agency rule, such as a petition for re- 
view or a bill of exceptions), that 

(1) a prejudicial procedural error was 
committed in the conduct of the proceeding; 
or 

(2) the initial decision embodies 

(a) a finding or conclusion of 
material fact which is clearly erron- 
eous ; or 

(b) a legal conclusion which is 
erroneous ; or 
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(c) an exercise of discretion or 
decision of law or policy which is 
important and which the agency should 
review. 

Nothing in this paragraph shall be construed to limit the 
powers of delegation of any agency under any other statute 
or reorganization plan. 

b. The agency's decision to accord or not 
to accord administrative finality to an initial 
decision in accordance with recommendation 2a 
above shall not be subject to judicial review. 
If, however, the initial decision becomes the 
decision of the agency because the petition for 
review of the initial decision is denied or be- 
' cause the initial decision is affirmed summarily, 
such agency decision, of course, will be subject 
to judicial review in accordance with the stan- 
dards for judicial review of agency decisions 
established by law. 

RECOMMENDATION NO. 10 



IT IS RECOMMENDED that: 

1. The need for improved comprehensibility of Federal 
Register documents be brought to the attention of the heads 
of all executive departments and administrative agencies. 

2. The head of each department and agency be requested 
to take the necessary steps to assure that his organization 
systematically uses and contributes to: 

(a) the "Federal Register Handbook for 
Executive Agencies," 

(b) the training program entitled "Drafting 
Good Federal Register Documents," and 

(c) the central collection of information 
and the facilities available through 
the Office of the Federal Register. 
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RECOMMENDATION NO. 11 



IT IS RECOMMENDED that 2 

1. The Superintendent of Documents be formally noti- 
fied that the Administrative Conference endorses the public 
advertisement and sale of the United States Government Organi- 
zation Manual at established outlets in the Field Offices of 
the Department of Commerce o 

2o These sales be promoted by encouraging local bar 
associations to publicize the availability of the Manual at 
these outlets, 

3. The Post Office Department be requested to display 
in local post offices the posters supplied by the Superin- 
tendent of Documents advertising the United States Govern- 
ment Organization Manual . 

RECOMMENDATION NOo 12 



IT IS RECOMMENDED that: 

Departments and agencies of the Federal Government 
engaged in procurement, which have established internal 
appellate procedures and entities (ioe^j, boards of contract 
appeals r boards of review^^ etCo) which render decisions or 
opinions concerning disputes under contracts of departments 
or agencies 5 afford contractors;, in cases where a substanr 
tial issue of fact is material to the decision or opinion, 
the opportunity to know and contest in the appellate pro- 
ceedings the evidence which supports the position of the 
contracting officer of the department or agency, and es- 
tablish and publish appropriate procedures to this end 
where they are not presently providedo 
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RECOMMENDATION NOe 13 

IT IS RECOMMENDED that: 

Departments and actelnistrative agencies of the Federal 
Government which are authorized by law to use the subpena 
power be encouraged to conform their subpena practices- to 
the following principles where necessary changes can be made 
without statutory enactment; and where statutory change is 
necessary to this end, that appropriate legislation embody- 
ing these principles be suggested to the Congress for enacts 
ment . 

1. Power to Issue Subpenas 

(1) Officers presiding at adjudicatory hearings should 
have authority to issue subpenas requiring the attendance of 
witnesses or the production of evidence, whether the proceed- 
ings are governed by sections 7 and 8 of the Administrative 
Procedure Act or note 

(2) In any investigatory proceeding in which an agen- 
cy is authorized by law to issue subpenas, the agency, any 
member of the agency, or any officer designated by it should 
have authority to issue subpenas requiring the attendance of 
witnesses or the production of evidenceo 

2o Geographical Scope 

Agency authority to require the attendance of witnesses 
and the production of evidence at any designated place of 
hearing should extend throughout the United States or any 
territory or possession thereof. 



Atiministrative subpenas for the attendance of witnesses 
or the production of evidence should be issued upon the re- 
quest of any party in an adjudicatory proceeding. The issu^- 
ing authority should have authority to revoke or modify a 
subpena so issued, upon application made promptly by or on 
behalf of any person to whom the subpena is directed. 
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4. Fees 

Witnesses siimmoned before an agency should be tendered 
or paid by the person or agency at whose instance they ap- 
pear the same fees and mileage that are paid to witnesses 
in the courts of the United States • 

5. Enforcement 

In case of contumacy or refusal to obey a subpena is- 
sued to any person, any district court of the United States 
within the jurisdiction of which such hearing, investigation 
or proceeding is carried on, or in which the person to whom 
the subpena is addressed is found or resides or transacts 
business, should have authority to issue an order requiring 
such person to appear before the agency or member or officer 
designated by the agency, and give testimony, or produce 
evidence, or both, touching the matter under investigation 
or in question. Any failure to obey such order of the court 
should be subject to punishment by the court as a contempt 
thereof. 



Discussion of Reconmendat io n Noo . 9 

At the second session of the Conference on Decem- 
ber 5 and 6s IQBlj, the Conraittee on Internal Organization 
and Procedure had introduced as Recommendation No o 9a 
series of proposals involving the subject matter of S,* 17345 
87th Congress, the bill to amend the Administrative Procedure 
Act to afford greater finality to initial decisions of pre-^ 
siding officers in administrative proceedings. After ex- 
tended debate 5 during which a part of the recommendation 
had been referred back to the Committee for further study, 
Mr» David Ferber of the Securities and Exchange Commission,^ 
Chairman of the Conmittee^ introduced a motion to suspend 
further consideration of the recommendation and make the 
matter a special order of business at the third plenary ses- 
siono The motion was carried, and accordingly, considera- 
tion of Recommendation NOo 9 preceded all other business at 
the third plenary session., 

Because further Committee study between the second i 
and third sessions of the Conference had resulted in a re- 
vision of the Comnittee^s recommendation 3, . Mr « Ferber intro- 
duced the revision by moving that it be substituted for the 
recommendation introduced previously o The motion was car- 
riedo 

Following a reading by the Executive Secretary of the 
revised Recommendation No« 9^ Mr« Ferber explained that 
the recommendation, although it presented a position irith 
respect to fewer issues than were dealt with in the recom- 
mendation previously introduced 2, was designed to support 
generally the principles embodied in the so-called Execu- 
tive Departments or Budget Bureau redraft of So 1734, It 
endorsed the idea that legislation is desirable to achieve 
the objective of greater finality of examiner decisions and . 
rejected the contention that there is a right in every case 
to full review by the heads of the agency c He further ex- 
plained that the recommendation specified the situations 
wherein full agency review should be af f orded^, and did not 
subject to judicial review the agency "s determination wheth- 
er to afford or deny reviewo Mr« Ferber directed attention 
to the dissenting statement of MTo Donald Beelar of Washing- 
ton relative to the last point, reporting that except there- 
for the recommendation before the Conference represented 
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the unanimous view of the Conimittee. As it was presented 
by the Committee for adoption by the Conference , the pro- 
posed recommendation read as follows: 

RECOMMENDATION NO, 9 

The Committee on Internal Organization and Procedure, 
having considered the proposals embodied in S, 1734, 87th 
Congress, with the revisions suggested in the letter from 
the Bureau of the Budget to Senator John A, Carroll, dated 
August 14, 1961, submits for adoption by the Conference the 
following recommendation with respect to these proposals 
and related matters: 

IT IS RECOMMENDED that: 

In order to make more efficient use of the time and 
energies of agency members and their staffs, to improve 
the quality of decision without sacrificing its procedural 
fairness, and to help eliminate unnecessary delay in the 
administrative process of deciding contested matters: 

1. Section 8 of the Administrative Procedure Act 
should be amended to make it clear that: 

a. Every agency which is under a statutory 
duty to promulgate rules or adjudicate cases on 
the record after a hearing and does not either 
itself preside at the prescribed hearing or re- 
quire the entire record to be certified to it 
for initial decision - 

(1) may require the party seeking admin- 
istrative review of the initial decision 
rendered by the officer who presided at the 
hearing (or by any other officer authorized 
by law to make it) to specify the alleged 
errors in the initial decision, and the por- 
tions of the record supporting the allega- 
tions of error, with such particularity as 
the agency may prescribe, and 
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(2) may confine its administrative 
review of the initial decision to the 
specified errors and portions of the 
records 

b. If a party seeks judicial review of 
agency action upholding ^ in whole or in part, 
the initial decision rendered by the officer 
who presided at the hearing (or by any other 
officer authorized by law to make it) in a 
case in which the agency confined its admin- 
istrative review to the alleged errors in the 
initial decision, and the portions of the 
record supporting the allegations of error, 
which were specified by the party with the 
particularity prescribed by the agency, only 
such alleged errors and portions of the 
record (or any alleged errors appearing in 
the agency decision which the party did not 
have an opportunity to specify to the agency) 
may be considered by the reviewing court o 

2. Section 8 of the Administrative Procedure Act 
should be amended to make it clear that: 

a« When a party to the proceeding seeks 
administrative review of an initial decision 
rendered by the officer who presided at the 
hearing (or by any other officer authorized 
by law to make it) , the agency may accord 
administrative finality to the initial deci- 
sion by denying the petition for its review^ 
or by summarily affirming the initial deci- 
sion, if it is manifest, in the light of the 
standards for administrative review of ini- 
tial decisions prescribed by law or by 
agency rule, that the asserted grounds for 
review are so unsubstantial as not to call 
for any further consideration by the agency^ 

b. The agency may deny a petition for the 
administrative review of the initial decision 
rendered by the officer who presided at the 
hearing (or by any other officer authorized by 
law to make it) or may summarily affirm such 
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initial decision, unless the party seeking 
review makes a reasonable showing (in the 
manner prescribed by statute or agency rule, 
such as a petition for review or a bill of 
exceptions), that 

(1) a prejudicial procedural error 
was committed in the conduct of the pro- 
ceeding; or 

(2) the initial decision embodies 

(a) a finding or conclusion 
of material fact which is clearly 
erroneous; or 

(b) a legal conclusion which 
is erroneous ; or 

(c) an exercise of discretion 
or decision of law or policy which 
is important and which the agency 
should review, 

c. The agency's decision to accord or not 
to accord administrative finality to an initial 
decision in accordance with recommendation 2a 
or 2b above shall not be subject to judicial 
review. I f , however , the initial decision be- 
comes the decision of the agency because the 
petition for review of the initial decision is 
denied or because the initial decision is affirmed 
summarily, such agency decision, of course, will 
be subject to judicial review in accordance with 
the standards for judicial review of agency deci- 
sions established by law. 

Defeat of motion to delete the first sentence of the 
last paragraph - Upon completion of Mro Ferber's remarks 
introducing Recommendation No, 9, Mro Beelar moved to de- 
lete from the recommendation the first sentence of para- 
graph 2.C, which would provide that an agency's determina- 
tion whether to grant or deny review shall not be subject 
to judicial review, Mr. Beelar indicated that, under 
present law, any exercise o£ discretionary authority is 
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reviewable for purposes of determining whether the agency 
has exercised its authority arbitrarily or capriciously, 
and that the purpose of his motion was to leave this 
principle undisturbed. 

Mr . Zwerdling 5 of the Federal Power Commission exam^ 
iner staff, argued that amendment of the recommendation to 
subject the agency *s determination to judicial review 
would be self-defeating in that agencies might prefer to 
review every case as they do now, rather than assume the 
burden of additional litigation to determine only whether 
they acted arbitrarily or capriciously* He noted also 
that opportunity for judicial review of the agency^ s judg- 
ment in granting or denying review might open the door f to 
additional delays of considerable proportions. He felt 
that since full court review of the initial decision, as 
the agency's decision, would be available in any case, the 
value of litigating the question of whether the agency was 
arbitrary in adopting the examiner ^s decision as its own 
could hardly be so important as to justify defeating the 
whole purpose of the recommendation. 

Dean James M, Landis of New York, opposing Mr. 
Beelar^s motion to delete paragraph 2.c, emphasized the 
magnitude of problems of delay in the administrative pro- 
cess o He explained that for some time he had supported 
the principles embodied in Recommendation No o 9 as a sig- 
nificant step toward elimination of undue delay, and more 
than that, as a fundamental advance toward the objective 
of enabling agency members to fulfill their policy-formu- 
lation responsibilities. 

Dean Landis called attention to the steady increase 
in judgeships as a remedy for problems of judicial delay, 
and noted that administrative delays are not susceptible 
of such solution. Because policy formulation is so sub- 
stantial a part of the agencies^ decisional processes, 
multiplication of agencies or agency members seldom af- 
fords a satisfactory answer. Rather, agency members must 
be freed of routine work in order that they may have the 
time to devote to their fundamental responsibilities, and 
he urged adoption of Recommendation No. 9 as a most desir- 
able advance in this direction. 
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Dean Landis argued that the standards to be applied 
by agencies in determining what cases they can delegate 
are judgment standards which cannot be prescribed by Con- 
gress or the courts, but instead must evolve from agency 
experience. He noted that any mishandling by an agency 
would be subject to judicial review upon appeal to the 
court from the examiner * s decision. Therefore, if in 
fact there is something wrong, the recommendation would 
erect no barrier against its being reviewed, 

Mr. Beelar^s motion was rejected by voice vote, and 
the sentence in question remained in the recommendation 
as it was finaHy adopted. (Paragraph 2.c was later re- 
designated paragraph 2. be) 

Deletion of paragraph l.b, relating to limitation of 
the scope of judicial review - In his statement introducing 
recommendation No. 9, Mr. Ferber noted that the Committee 
on Judicial Review had not taken.a position with respect to 
paragraph l.b, but had indicated concern over the attempt 
embodied therein to limit judicial review to matters pre- 
sented to the agency. Mr. Ferber explained, in support of 
this feature of the recommendation, that the Committee 
understood it to be a restatement of existing law. 

Mr. Jo D. Bond, of the Atomic Energy Commission ex- 
aminer staff, introduced a motion to delete paragraph l.b 
on the grounds that (1) recommendations of the Conference 
which seek to amend or declare the law of judicial review 
should be studied by the Conference Committee on Judicial 
Review, and (2) provisions relating to judicial review 
are not properly included in Recommendation No. 9, since 
it is not addressed to amendment of section 10 of the 
Administrative Procedure Act, which governs judicial re- 
view, but rather seeks only to amend APA section 8. 

Mr. Ashley Sellers of Washington, D.C. , Chairman of 
the Conference Committee on Judicial Review, noted that 
the provision in question, unlike the judicial review pro- 
vision involved in Mr. Beelar's motion, was not a part of 
S. 1734 as originally introduced or of the proposed revi- 
sion thereof transmitted to Senator Carroll by the Bureau 
of the Budget . Rather , it appeared in Recommendation 
No. 9 only after the Committee had perfected its proposal. 
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Mr. Sellers pointed out that the problem presented 
was not simply whether an appellant can raise questions 
not presented to the agency. Instead, since the recom- 
mendation contemplates judicial review of examiner deci- 
sions, paragraph l.b would require the litigant to 
include in his case before the examiner every point he 
might conceivably wish to rely upon subsequently, and at 
the time an appeal is taken to the agency, to specify to 
the agency every point conceivably useful upon judicial 
review. Mr. Sellers feared that this requirement might 
seriously aggravate problems of delay, and expressed 
doubt that existing law on the subject is as clear-cut 
as had been suggested. 

Mr. Sellers directed attention to the fact that the 
report of the Committee on Internal Organization and Pro- 
cedure provided no explanation of the reasons for the pro- 
vision, and therefore requested that it be deleted from 
the recommendation in order that the Committee on Judicial 
Review might undertake a careful study of the matter and 
report thereon. 

Because the first vote on Mr. Bond's motion resulted 
in a 30-30 tie, the rules were suspended by unanimous con- 
sent and debate continued. 

Professor Walter Gellhorn of Columbia University Law 
School opposed the position that because the proposal 
developed by the Committee on Internal Organization and 
Procedure also touched upon the area assigned to another 
committee, the Conference was unequipped to deal with the 
proposal until it had undergone further study by the other 
committee. He felt that this particular topic was well 
within the range of experience and understanding of all 
present, and that further study probably was unnecessary. 

Going to the merits of paragraph l.b. Professor 
Gellhorn found nothing in the paragraph which imposed a 
new burden upon existing processes or precluded, in a 
new way, a litigant^s opportunity for full judicial re- 
view of the case before the agencyo He pointed out that 
the Committee's recommendation clearly preserves a party's 
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access to court on any new element of objection which he 
was unable to present to the agency. 

Professor Nathaniel L. Nathanson, of Northwestern 
University Law School, expressed the view that the lan- 
guage of the paragraph perhaps should be studied by the 
Committee on Judicial Review, that it was possible that 
the Committee would discover problems therein, and that 
improvement in the paragraph was likely to result. As 
an example, he noted that judicial review under the pro- 
posal would be limited not only to errors specified to 
the agency, but also to the portions of the record thus 
specified. He suggested that it may not so clearly be 
the law at the present time that review is thus limited, 
and urged that it might prove worthwhile for the 
Committee on Judicial Review to examine such questions. 

Mr. Beelar noted that the recommendation does not 
indicate whether the process of appeal to the agency 
from the examiner's decision is to be upon simple re- 
quest for review upon stated grounds, or upon exceptions 
and brief . The proposal would leave this to the agen- 
cies. Mr. Beelar felt that the proposal could not very 
well specify the scope of judicial review without resolv- 
ing the question of the nature of the appeal to the agency. 

Mr. Howard C. Westwood, of Washington, D.C., urged 
that the proposal should be referred to the Committee on 
Judicial Review because of the possibility that it im- 
posed restrictions not present under existing standards. 
He noted, for example, that the Federal Aviation Act pro- 
vides an exception to the general rule whereunder new 
matter may be introduced for the first time on judicial 
review upon a showing of good cause for not having 
raised the matter below. Paragraph l.b of the recommen- 
dation affords a much more limited exception. It would 
allow new matter only where it could not have been 
presented below. 

Upon a second vote, Mr. Bond" s motion to delete 
paragraph l.b of the recommendation was carried by a 
vote of 34 to 32, and the paragraph was referred for 
study to the Committee on Judicial Review. 
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Motion to combine paragraphs 2a and 2b - Mr, Westwood 
pointed out that paragraph 2a would seem to permit either 
an appellate review by the agency or discretion in the na- 
ture of review upon certiorari, whereas paragraph 2b, by 
requiring review in some circumstances, flatly rejects the 
certiorari ideao In order to eliminate this seeming incon- 
sistency, Mr« Westwood moved to delete from paragraph 2a 
the latter part of the last sentence beginning with the 
words, "if it is manifest," and the first part of paragraph 
2b through the words, "or may summarily affirm such ini- 
tial decision, "o 

Professor Carl Ao Auerbach, Staff Director of the 
Committee on Internal Organization and Procedure, ex- 
plained that Recommendation Noo 9 was intended to authorize 
appellate review, at the same time preserving certiorari- 
type review wherever it is otherwise authorized, that is, 
in the reorganization plans of the Civil Aeronautics Board 
and the Federal Trade Commissione The recommendation there- 
fore had been presented in two paragraphs to avoid confu- 
sion of the two kinds of authority. Insofar as the Commit- 
tee recommended new authority, it recommended only the ap- 
pellate-t5rpe review, attempting at the same time to avoid 
derogating from authority already given to the CAB and FTC 
to exercise certiorari- type reviewo 

Following a brief recess, Mr^ Ferber, Chairman of the 
Committee, announced that the Committee had decided to ac- 
cept as a committee amendment the deletion proposed by Mr, 
Westwood, on condition that there be added at the end of 
the combined paragraph the following sentence: 

"Nothing in this paragraph shall be construed 
to limit the powers of delegation of any agency 
under any other statute or reorganization plan," 

Thereupon Mr* Westwood introduced a motion to strike 
the language above- quoted, on the grounds that if the 
recommendation for appellate- type review is approved by 
the Conference, it should be addressed to all agencies, 
without exception for the CAB and FTC, and to make special 
provision for exception is to endorse the procedures now 
employed by those two agencies, without having considered 
the desirability of such procedures. 
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Mr, Abe Fortas of Washington^ Dc Co suggested that 
since the recommendation, as presented, would prohibit 
judicial review of the agency's determination whether to 
grant or deny agency review, and thus would make the de- 
termination in effect a matter of absolute discretion, the 
standards for compulsory review set forth in the recommenda- 
tion are no more than matters which the agencies are admon- 
ished to take into account, and therefore should be clear- 
ly stated for all agencies, including agencies authorized 
to exercise a certiorari denial of review. 

Mr, Ferber took issue with this analysis of the recom- 
mendation, emphasizing that it was in error in assuming that 
all agencies now have authority to accord finality to ex- 
aminer decisions without full agency review. He explained 
that the recommendation sought to grant this power, now 
lacking except in the reorganization plan agencies and where 
elsewhere provided by statute, and would establish the cir- 
cumstances under which the power may be exercised. Indeed, 
the whole significance of the recommendation is in this 
grant of power. 

Upon a voice vote, Mr, Westwood's motion to strike 
the language relating to agencies which already have a 
certiorari- type authority was rejected, and the sentence, 
"Nothing in this paragraph shall be construed to limit the 
powers of delegation of any agency under any other statute 
or reorganization plan, " thereby was retained in the 
recommendation, 

A vote was then taken on Mr, Westwood's earlier mo- 
tion to combine paragraphs 2a and 2b, and the motion car- 
ried. 

Motion to substitute a ''preponderance of the evi - 
dence" standard for the "clearly erroneous" test - Mro 
Joseph Ao Fanelli of Washington, D, C, introduced a motion 
to amend paragraph 2b(2)(a) of the recommendation to elimi- 
nate the words "clearly erroneous" and substitute there- 
fore the words "against the preponderance of the evidence" 
as a standard for compulsory agency review. 
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Mrv Fanelli noted that the Committee's supporting 
report made no attempt to resolve the problem of whether 
a party is entitled to the agency^ s evaluation of the evi- 
dence, much less furnished justification for letting the 
examiner's findings stand unless clearly erroneous. He 
argued that it seemed to him entirely unsound to apply to 
the agency- examiner relationship a standard which is in- 
tended to govern a court of appeals review of a subordinate 
court's dec is ion e The motion failed for want of a second. 

Recommendation No o 9, as amended, was adopted by 
the Conf erenceo 

Remarks of Sylvester Smith, Jr. , 
President" Elect of the American Bar Association 

"The American Bar Association is greatly interested 
in the work of the Administrative Conference of the United 
States. In traveling around the country both President 
Satterfield and I find that state and local bar associations 
are interested in your work and look with anticipation to- 
ward the recommendations which the Conference will make to 
the President, the Congress and the Federal Departments . 
There is no gainsaying that there has been widespread 
criticism of the manner in which the administrative process 
has been conducted in the Federal Government o The remedies 
needed therefore may be much wider in scope and contrary to 
some concepts that have been built within the agencies them- 
selves. One would be less than frank if I did not state 
that there is a widespread feeling that the inside agency 
representatives so predominate in the Conference, that real 
objectivity though clearly promised may be lacking when the 
report is made. We trust that such fears are unfounded o 

"It is surprising that many people who are in the ad- 
ministrative agencies appear to have little knowledge of 
the progress that has been made in judicial administration 
and procedure since the adoption of new Federal procedure 
rules. The improvement in procedure has spread to many 
state courts, as witness the New Jersey system, under the 
leadership of Chief Justice Vanderbilt. 
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"The use of pretrial, the discovery rules, the stipu- 
lation as to non- controversial facts have speeded up the 
judicial process both Federal and State, The studies of 
the Federal administrative process over the past ten years 
show no such progress. It is needed badly o When the ad- 
ministrative process in any field bogs doxra, there is an 
effect on the economy of the countryo 

"Attorney General Kennedy at the first plenary session 
of the Conference last June pointed out that (I quote) 

"Unlike totalitarian societies, we believe 
that decisive governmental action need never 
be incompatible with standards of justice and 
fair dealings " 

"Under our American system adequate judicial review 
of administrative action is a must* The independence of 
the courts in our system is a treasured heritage in which 
the American people believe. Under the totalitarian govern- 
ment bureaucratic action is final. It follows therefore 
that the fairer the proceedings are in the first instance 
in agency procedure, the less apt the parties are to seek 
judicial review. If the citizen feels that agency action 
is biased in favor of a position taken before a fair hear- 
ing, he will lack the confidence he should have that agen- 
cies are acting in accordance with standards of justice and 
fair dealingo 

"The American Bar Association's position has been a- 
dopted by its House of Delegates o It is however not a sta- 
tic position and is constantly under review by its many 
sections , including the Administrative Law Section and com- 
mittees of the Association. Its views will be presented by 
those authorized by the House of Delegates or Board of 
Governors to present the views of the Association. 

"Please be assured, Judge Prett5nnan, that the organized 
bar of the country is aware of the importance and scope of 
the task the Conference has undertaken. It is hopeful that 
constructive objective study will bring recommended measures 
that improve the administration of justice in the adminis- 
trative process and also improve efficiency in administra- 
tion in the agencies of the Federal Government o" 
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REPORTS OF THE COMMITTEE CHAIRMEN 



Committee on Personnel 

Emmet te S» Redford> (^h^irman: Mr. Chairman ^ I'm 
happy to report that at this time the Committee on Per- 
sonnel anticipates it will be able to operate on the 
schedule announced at the last meeting. We hope to com- 
plete our work by the October meeting of this body. 

We are planning to have a comprehensive and thorough 
report on the position, classification, tenure and other 
matters affecting the hearing examiner and to have a kind 
of preliminary report, with some limited recommendations 
regarding lawyers in general in Federal service, and to 
have a quite limited report on other personnel in the reg- 
ulatory agencies. 

Committee on Internal Organization and Procedure 

David Fefber, Chairman : At the last session I believe 
we set forth geiierally what we hoped to accomplish before 
the conclusion of the Conference in December o We have been 
thrown somewhat off schedule by some of the problems with 
respect to the matter we have just been discussing, as well 
as by being requested to comment on H.Rl. 14. 

We have not been able to develop a recommendation at 
this time on H.R. 14, although we spent considerable time 
in the Committee considering the problems of ex parte com- 
munications o The field, as I think you know, is quite com- 
plicated. 

Our staff director has provided preliminary drafts of 
two alternatives, which I believe have been sent to all 
members of the Conference. The first recommends the enact- 
ment of a statute setting forth a minimum set of prohibi- 
tions against ex parte communications, and the second one, 
in effect, delegates this job to the agencies. 

The Committee has tentatively approved the sanctions 
that are set forth in both of these alternatives. We would 
like you to be thinking about them and would like to have 
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your comments on them. Tentatively we are of the view that 
legislation should be provided under the first alternative, 
or rules should be issued, under the second alternative, to 
prohibit ex parte communications, subject to the following 
sanctions: 

"(a) Courts should be authorized to impose a fine 
or imprisonment, or both, for a willful vio- 
lation; 

"(b) The agency should be authorized to deny any 
relief or license sought by a party who has 
violated such a rule or regulation or whose 
agent has violated such rule or regulation; 
and 

"(c) The agency should be authorized to revoke a 
violator's privilege to practice before the 
agency or to suspend the license for a stated 
period of time; and 

"(d) At the suit of a party to the proceeding or 
of an agency, courts should be authorized 
to award damages against a violator to com- 
pensate for all the expenses incurred by 
the party or agency bringing suit as the 
result of any further proceedings occasioned 
by the violation." 

The Committee would have been in a position to have 
recommended these, but we felt that without agreement on 
more that it would be much too truncated a recommendation 
to make* We hope, in our next few meetings, to try to come 
up with a substantially broader recommendation o 

In the meantime, we would very much like to get the 
suggestions of the members of the Conference addressed 
primarily to the alternatives as they have been set forth« 

While the Council has kindly offered to let us have 
some time at the conclusion of the donference to discuss 
these or to hear views, the Committee has felt that we 
would rather at this time get your views in writing. We 
do urge you to read the two alternatives and to give us as 
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specific suggestions as you can, which would certainly aid 
us substantially in putting together a recoinmendation. 

Committee on Rulemaking 

Robert W, Ginnane, Chairman : Mr • Chairman , the Com- 
mittee on Rulemaking held an all -day meeting yesterday, 
April 2nd. The entire meeting was devoted to discussing 
the Reporter's study of Interstate Commerce Commission rate 
procedures with two separate groups. 

The first group consisted of key staff employees of 
the Interstate Commerce Commission in the rate area. The 
second group, with whom we met in the afternoon, consisted 
of a representative group of lawyers who specialize in 
transportation rate matters before the Interstate Commerce 
Commission. In addition, we received their independent 
suggestions o 

We expect to receive purely descriptive materials on 
the rate procedures of the Department of Agriculture, 
Federal Communications Commission, and the Civil Aeronau- 
tics Board. 

Professor Cramton's more extensive study of the rate 
procedures of the Federal Power Commission will not be 
completed and submitted until about August 1. 

However, we have scheduled the next meeting of our 
Committee for mid-May, and at that time, from the available 
materials, we hope to make a start, first and primarily, at 
identifying tentatively general areas in which we might be 
able to formulate some recommendations of general applica- 
bility and, secondarily, to identify matters on which we 
might feel able, willing and competent to venture recommen- 
dations to specific agencies. It's clear that the most 
intense period of our activity will be in the late summer 
following the submission of Professor Cramton's Federal 
Power Commission report. 

It is our present view that we will have been able 
to do whatever we can do with these materials in time for 
our recommendations to be considered at a meeting of the 
Conference, late in: the. fall. 
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Committee on Licensing 

Whitney Gillillanda Chairman ; It is the purpose of 
the Committee on Licenses and Authorizations to complete 
during the remainder of the present Conference its investi- 
gation in four areas of significant economic licensing: 

lo ICC licensing of trucking; 

2. CAB licensing of domestic air transportation; 

3, FCC licensing of radio and television broad- 
casting; and 

4o Federal Power Commission licensing of natural 
gas pipelines and producers. 

In addition to recommendations directed specifically 
at each of the licensing activities studied, the Committee 
also plans to report to the Conference on such general 
courses of action as may seem appropriate in the light of 
these individual studies <. 

The Committee's report on truck licensing has been 
completed^ This report, together with a number of recom- 
mendations, was in the interest of expedition recently 
transmitted to the Council with the thought that the 
Council might wish to have it placed on the agenda at 
this session of the Conference. It was the view of the 
Council that presentation to the Conference should await 
comment from the Interstate Commerce Commission o 

The Council has further indicated a preference that 
before making recommendations concerning the procedures 
of particularly identified agencies, the Committee should 
consider whether general recommendations concerning the 
same subject matter are feasible and would be more desir- 
able. 

It seems to me there is much to be said for this 
recommended course of action, but it will probably re- 
quire the withholding of reports until all of them have 
been completed and a comparison can be made. That may 
place a burden on the Conference toward the end of its 
sessions. It may also preclude recommendations applica- 
ble to only one agency « 
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An initial report concerning CAB licensing of domestic 
air transportation has been prepared and circulated. I be- 
lieve it is now in your hands and in the hands of other in- 
terested persons for comments. 

Research and investigation concerning FCC licensing 
of radio and television broadcasting are going forward under 
the direction of the Committee Staff Director. 

Study of Federal Power Commission licensing of natural 
gas pipelines and producers has not yet been undertaken, but 
will be shortly- 

Committee on Compliance and Enforcement Proceedings 

Earl Kintner (for Rosel H. Hyde, Chairman): Your Com- 
mittee, in addition to the proposals to be submitted at this 
session of the Conference, will study during the remainder 
of 1962 the following topics: 

1. Agency power to act summarily by way of pro- 
perty seizures, issuance of stop orders, and 
other interlocutory relief of an ex parte 
nature. 

2. Discovery against the Government, confiden- 
tial documents and applicability of the 
Jenks' rule. 

3. Settlements, stipulations and consent orders, 
including questions of proper scope of the 
order. 

4. Agency black-listing practices. 

The subjects recommended by the Committee for future 
study are four in :numberr 

First, prehearing conferences. 

Second, conduct of the hearing, with particular refer- 
ence to place and conduct of hearing, recesses and evidenti- 
ary problems. 
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Third, advisory opinions. 

Fourth, use of informal sanctions, including publicity 
and the lifted eyebrow. 

Committee on Claims Adjudication 

Joseph A, Fanelli (for Cjrrus R. Vance, Chairman): 
First, to the particular subjects as to which our Committee 
on Adjudication of Claims expects to complete study and 
develop recommendations for Conference consideration this 
year, it is to be noted that we have made three recommenda- 
tions which have been transmitted to this Conference. We 
expect to complete our study and, if appropriate, develop 
recommendations for consideration by this Conference this 
year on the following additional matters: 

1. The feasibility of establishing appellate proce- 
dures within all departments and agencies which are en- 
gaged in substantial procurement activities concerning 
disputes over awards o 

2. The enlargement of existing appellate procedures 
to cover such matters as breaches of contract, recision, 
reformation, equitable adjustments and subcontractor dis- 
putes. 

3- Debarment and suspension procedures. 

So much as to the subjects which we expect to complete and 
make recommendations on. 

Now, as to subjects which we recommend for future 
study by a continuing conference or other organization 
established for that purpose, we recommend study of pro- 
curement procedures and procedures in the adjudication 
of: 

1. Land claims; 

2. Benefit determinations; namely, social 
security, veterans, agricultural benefits, 
maritime subsidy benefits, and other 
agency determinations of that nature; and 
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3. Tort claims, 

Mr a Vance has also asked me to make an announcement 
or has authorized me to make a statement with respect to 
Recommendation No. 6, which our Committee on Adjudication 
of Claims recommended to the Conference and which the 
Conference adopted at the last plenary session. That 
recommendation read: 

"It is recommended that the Armed Services Board 
of Contract Appeals be constituted as a unitary 
board in the Defense establishment and that, to 
the extent practicable, subsidiary boards which 
decide or render opinions on disputes concern- 
ing contracts be eliminated as soon as possible." 

Our distinguished chairman, Mr. Vance, who is General 
Counsel of the Defense Department, has authorized me to 
state that this recommendation has been adopted by the Armed 
Services and the action has already been taken to make a 
unitary board in procurement matters, so that you no longer 
have an Army Board, Navy Board, and so fortho You have one 
board, and, further, the subsidiary boards which previously 
existed in the Corps of Engineers, for example, are in pro- 
cess of absorption by the one over-all Defense board. 
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Committee on Statistics and Reports 

Charles Wo Bucy^ Chairman : Your Committee on Statis- 
tics and Reports, in carrying out the mandate of the Con- 
ference adopted at its last meeting, sent the request for 
reports on the form approved by this Conference to some 62 
agencies • As of the end of last week, reports had been 
received from all except three of these agencies* 

The reports cover approximately 214 different t5rpes 
of proceedings coming within the standards set forth. The 
number of cases reported in connection with the time-study 
phase of the report approximates 1,800 different cases in 
85 different kinds of proceedings handled by some 36 agen- 
ciesc 

It was hoped that an index of the 214 proceedings, 
types of proceedings, would be available for distribution 
to the members of the Conference at this meeting; but, be- 
cause of the delay of some of the agencies in getting their 
reports in, that was not possible. However, within the 
next couple of weeks we expect to have in the hands of all 
members an index of all proceedings where the decision is 
based upon a transcript-of-evidence record. 

Since the last session we've had several meetings 
for the purpose of determining how we could best process 
the data obtained through these reports for the use of the 
committees of this Conference o We have, as you know, only 
the dates furnished by the agencies. In order not to call 
upon them for too much work and thereby delay getting 
these data, we obtained the dates rather than the time 
lapses between steps. We have developed a method, however, 
whereby we can convert that readily through a conversion 
table we obtained from the Naval Observatory, converting it 
from the Gregorian to the Julian calendar so we can feed 
this into an electronic computer and come up with these 
statistics that you, I am sure, will be interested in. 
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Our Staff Director is presently down in Dallas, Texas, 
seeing that all of the data obtained on these reports is 
fed into this electronic computer and also programming the 
machine for the purpose of coming up with statistical tables 
that will be made available to you very shortly* 

This will give you » and I think dissipate some of the 
guesswork we have been indulging in in drawing our conclu- 
sions - the time lapse between each step of proceedings and 
the percentage of the total time that each one of these steps 
takes, so that you will be able more readily to put your 
finger on where extended delay is taking placeo 

We will also have breakdowns of the major phases of 
proceedings, again with the specific cases plus the median 
for the kind of proceeding and the percentage of total time 
involved o 

We hope that this statistical compilation will be made 
available to the members within the next few weeks. The 
data obtained here will still be available on the tapes of 
the electronic computers operated by the Department of Agri- 
culture, for combination with data subsequently collectedo 

We expect, as a result of the processing of these re- 
ports, to develop an improved report to be sent to agencies 
shortly after the end of the fiscal year, when we feel the 
agencies will have their information more readily available*. 
We hope that members of the Conference who have any sugges- 
tions as to improvement in the present form will bring them 
to the attention of the Committee* 

The Committee expects that, as a result of this work, 
we will be able to establish, through the Office of Admin- 
istrative Procedure or whatever office carries on that func- 
tion, a better reporting system and a better statistical 
system which will make it easier for agencies to appraise 
their own accomplishments and procedure in relation to the 
lapsed-time problem and also make these data available to 
members of the profession who are interested thereino 
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We would anticipate that the problems of developing 
ever more meaningful statistics will require study beyond 
the life of this Conference^ We also feel that, in develop- 
ing the better reporting and statistical system, this should 
lay a basis for future study to make recommendations to agen- 
cies for better record-keeping systems with respect to their 
responsibilities in this area so that they can better ap- 
praise their accomplishments and procedures. 

Committee on Information and Education 

James McI. Henderson, Chairman : On the index digest 
of laws, Mr, Nivert has been working very studiously and 
hard. We are making progress. We need some more trained 
assistants to work under his supervision. We hope to be 
able to find them, but we have not as yet. 

We will not be able to file this index digest by 
July 1, as we originally intended, but it will be ready, 
assuming we can get assistants, before the end of the Con- 
ference. 

On the review of the degree of agency compliance with 
the laws and regulations respecting public use and inspec- 
tion of agency records and information, we have made progress, 
A preliminary survey shows that the agencies have made avail- 
able, in some form or other, the information which they are 
required by law to make available. The question remains as 
to whether more information should be made available to the 
public, and we hope to come up with a recommendation on that, 
either negative or positive, before the end of the Confer- 
ence. 

Our most ambitious project, of course, is a practice 
manual for the trial of protracted cases before administra- 
tive agencies. Professor Priest is working on that at the 
University of Virginia and Professor Forrester Davison is 
working on it here in Washington. We are making substantial 
progress in that direction. It's still in the formative 
stage and, nothing concrete on paper yet, but we will have 
some recommendations for the Conference. 
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So far as the wider distribution of Government manuals 
throughout the country, we have a recommendation for the 
Conference to consider at this session. 

On the seminars 5 we hope that by the latter part of the 
summer the Conference will be so far progressed that it will 
be in order for the various chairmen and other members of 
the Conference to hold seminars throughout the country or 
at selected places in the country to pass on the information 
and the knowledge that we have gained from this Conference, 

Committee on Judicial Review 

Ashley Sellers , Chairman ° Mr^ Chairman, you have asked 
the committees to do two things: First, to report their 
progress at this meeting and then also to furnish the Council 
with an inventory of projects under consideration, divided 
between those which are to be completed within the tenure of 
this Conference and those to be recommended for long range 
study. With your permission, I will combine the two repdrtSo 

At this time, which is a little past the half-way point 
in the life of the present Conference, the Committee on Judi- 
cial Review has undertaken the projects described below with 
the expectation of completing recommendations respecting 
them during the remainder of the present tenure of the Con- 
ference, At the same time the Committee has been giving 
consideration to the nature of the projects which it believes 
should be undertaken by a conference or other similar organi- 
zation which may be established on an indefinite or continu- 
ing basis. 

The Committee^ s staff directors are seriously engaged 
in the formulation of a comprehensive program of work to be 
suggested to such a continuing Conference. 

The Committee is not at this time prepared to do more 
than to report that the formulation of its recommendations 
in that respect are under consider at ion. It is expected 
that the Committee's long- range recommendations will be 
submitted to the Council and the Conference in time for 
consideration at the plenary session of the Conference in 
October 1962, 
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The projects which the Committee has undertaken for 
completion during its present tenure are the following* The 
first three I list are three of those which we proposed and 
which were adopted by the Conference at its December meet- 
ing, namely, as follows> 

le The means of producing the record before adminis- 
trative agencies in such form as to eliminate the need for 
any reproduction thereof in any judicial review of the ad- 
ministrative proceeding; 

2e Expanding the effectuation of that recommendation 
through rules of court which would allow the designation of 
the portions of the record in an administrative proceeding 
to be reproduced upon judicial review to be made only after 
the briefs have been filed, and the adoption of rules of 
court permitting the submission and judicial review of ad- 
ministrative proceedings on briefs produced in legible form 
by more economical processes than printingo 

Now, at this point I would like to show that perhaps 
we are a little thin-skinnedV Some comment was made this 
morning that, with all due deference, the matters that were 
completed by this Conference up to now have not been of 
tremendous importance, I would simply have you consider 
that if these recommendations that I have just enumerated 
should be implemented, it is probably fair to say it would 
save more money and do away with more delay than anything 
that we have brought to your attention or have elaborated 
upon* So, while there may not be quite the drama about 
these resolutions, in terms of making the administrative 
process more effective^ I think that should be said. 

Then we also had presented t© you and had adopted the 
provisions with respect to the review of the orders of the 
Interstate Cpramerce Commission by Courts of Appeals rather 
than the three- judge District Courts. 

With respect to proposals designed to provide a 
greater degree of uniformity in the matters of judicial re- 
view, the Committee, through its staff directors and with 
the assistance also of the staff of the Executive Secre- 
tary of the Conference, is examining the several judicial- 
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review statutes so as to identify the instances in which 
the review of administrative action is performed, in the 
first instance by Federal District Courts rather than by 
United States Courts of Appeals and, respecting the in- 
stances in which review is performed by the District Courts, 
to ascertain whether there is manifest any rational basis 
for the preferred functioning of the District Courts therein. 

The Coinmittee is also exploring the extent to which 
there is rational justification for the present- system of 
diverse types and methods of securing judicial review in 
order to ascertain thq feasibility of providing only one 
or two simple t3rpes of actions for judicial review of all 
administrative matters. 

It is expected that the necessary underlying research 
will have been concluded so as to enable the Committee to 
formulate recommendations respecting these matters in time 
for consideration by the Conference at its October 1962 
session. 

In addition, we have under consideration a proposal 
respecting judicial review of orders of the National Labor 
Relations Board, particularly with respect to changes in 
the provisions providing for enforcement of such orders. . 
With the approval of the Council, the Committee has 
specially employed Professor Leroy Merrifield of the 
George Washington University Law School to perform neces- 
sary research in this matter., It is the hope of the Com- 
mittee that it will be able to submit a recommendation 
respecting it to the Conference at its June 1962 plenary 
session. 

Finally, we are considering a proposal that the 
findings of fact by administrative agencies in protracted 
cases be required to be annotated to the record. It is 
the hope of the Committee that it will have completed the 
formulation of a recommendation embracing this proposal in 
time for consideration at the June 1962 plenary session. 
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In addition to the specific matters above stated, 
there is the possibility that the Committee will undertake 
one or more additional matters. Of course, we will have 
to consider, thanks to Mr. Beelar this morning, the ques- 
tion of the judicial- review provision which was debated 
and initially excluded from the proposal regarding S. 1734, 
That we will do, and we will do as soon as we can get to 
it. 

It has been suggested that the Committee give con- 
sideration to the reviewability of administrative action 
in certain types of rulemaking, namely, those in which a 
formal hearing of record, though not required by law^ is 
nevertheless provided. 

The Committee has been in communication in this 
connection with Professor Louis Jaf f e. Consultant to the 
Committee, who has expressed a special interest in this 
problem. 
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Discussion of Recommendation No > 10 

(That the Conference urg3 Improved comprehenslbility 
of documents published in the Federal Register <,) 

Mr. Henderson 3 as Chairman of the Committee on Infor- 
mation and Education 5 after indicating a general lack of 
attention on the part of the agencies to the preparation of 
Federal Register documents and a general ignorance of the 
aids available s explained that the purpose of Recommendation 
Noe 10 is to use the prestige of the Conference to urge all 
agencies to make maximum use of the services afforded by the 
Office of the Federal Register in preparing notices, rules, 
and other documents for Federal Register publication o He 
told of complaints from Members of Congress of the lack of 
clarity and other difficulties in locating and understand- 
ing agency rules, and suggested that attention to the prepa- 
ration of documents in accordance with the recommendation 
could greatly improve this situation. The recommendation 
was adopted without debate. 

Discussion of Recommendation No o 11 

(That the Conference encourage the sale of the 
United States Government Organization Manual s ) 

Mr« Henderson explained that the Committee on Infor- 
mation and Education had previously proposed to the Confer- 
ence the idea of using the Post Office Department as a sales 
outlet to achieve wider distribution of the United States 
Government Organization Manual o This publication is an ex- 
tremely useful current catalog of Federal agencies, their 
functions, and organization, and should be made more widely 
available to lawyers, students, and other members of the 
publico 

Mto Henderson explained that further investigation by 
his Committee had disclosed an even better vehicle for the 
distribution of this publication, it being the 33 Field Of- 
fices of the Department of Commerce which regularly sell 
Government publications o In order to publicize the availa- 
bility of the Manual at these outlets, the recommendation 
contemplates the display of advertising posters in Post 
Offices ,: such posters to be made available by the Superin- 
tendent of Documents o Recommendation Noo 11, therefore, is 
addressed to the use of these facilities, through the co- 
operation of the Superintendent of Documents and the Depart- 
ment of Commerce, with the promotional support of bar asso- 
ciations and the Post Office Department c 
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The Manual sells for $1.50o Last year only about 
28 5 000 copies were soldo 

Recommendation NOo 11 was adopted without debate o 

Discussion of Recommendation NOo 12 

(That agencies having contract dispute 
proceedings afford private parties op» 
portunity to know and contest the evi- 
dence supporting the contracting officer '^s 
position*) 

Mte Joseph Ao Fanellij, Vice- Chairman of the Committee 
on Claims Adjudication, pointed out that generally procure- 
ment agencies which have boards for the settlement of dis-» 
putes arising out of contracts make available to contractors 
evidence upon which the contracting officer is relying and 
afford contractors the opportunity to meet it. However, 
at least one agency does not follow such procedure. 

The Committee believes, Mr, Fanelli explained, that 
fairness demands that the contractor be given an opportunity 
to know and to meet the evidence being used against him in 
a factual disputeo Provision therefor would have the effect 
of requiring a more precise demonstration of the Government's 
position and a better decision of the appellate board. 

MTo Fanelli stated, in response to a question of Pro- 
fessor Marver Bernstein of Princeton University, that the 
Federal Aviation Agency does not have the procedures en- 
visaged by the Committee recommendation* 

Dean Landis pointed out that the Armed Services Con- 
tract Appeals Board follows the procedure urged by the Com- 
mitteeo 

Recommendation NOo 12 was adopted without further dis- 
cuss ion c 
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Discussion of Recommendation No, 13 
(That agency subpena practices be 
conformed to certain stated principles,) 

Mr o Earl Kintner presented the recommendation on be- 
half of the Committee on Compliance and Enforcement Pro- 
ceedings. After explaining that most Federal agencies have 
been given powers to issue subpenas 5 he noted that agency 
practices concerning the use of these powers vary consid- 
erably <. In an effort to encourage better practices and 
uniformity in the use of subpenas 3 the President's Confer- 
ence on Administrative Procedure ^ in its final report of 
March 1955 5 had offered a series of illustrative rules 
governing subpenas ^ but did not recommend affirmatively 
that they be adopted by the agencies « Rather 5 the report 
recommended to the agencies that they study their particu- 
lar practices and promulgate rules 5 where necessary ^ con- 
forming insofar as possible to the principles embodied in 
the illustrative rules « 

Although agencies have considered the President's 
Conference recommendations in issuing new regulations, Mr. 
Kintner noted that there remains a lack of uniformity and 
a considerable margin for improvement in this area. He 
explained that the Committee had found, from the survey 
conducted by its Staff Director, Professor McKay, that 
agency needs vary to some extent, and concluded therefrom 
that these differences had precluded any substantial move- 
ment toward uniformity in subpena practices. While recog- 
nizing the legitimate needs for some diversity, the Com- 
mittee submitted Recommendation Noo 13 as a set of core 
principles on which a consensus as to their desirability 
can be achieved g and which the committee feels will pro- 
vide reliable guidelines in revising existing subpena 
practices. 

Mr. Kintner explained that nine principles had been 
developed by the Committ^ee, six of these had been selected 
for inclusion in the recommendation, and one of these had 
been returned to the Committee by the Council, for further 
study o 
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In discussing paragraph 1 of the recommendation, re- 
lating to who shall have the power to issue subpenas, Mr, 
Kintner noted that APA section 7(b) gives the power only 
to officers presiding over hearings conducted under the 
requirements of APA sections 7 and 85 and only where the 
agency has been delegated the power.. The recommendation 
would extend the power to all officers presiding at adju- 
dicatory hearings o In investigatory proceedings j the 
Committee would not extend the subpena power to agency 
officials except where Congress has determined that the 
power is necessary for the conduct of agency business. 
However 3 in the many agencies having the power, the Com-= 
mi t tee would have subpenas issued, not only by agency 
members , but also by any officer to whom the power is 
delegated. The Committee would eliminate all difficulties 
over the right or power of delegation by an across-the- 
board authority to delegate. 

Mto Kintner explained that the purpose of paragraph 
2 is to eliminate whatever territorial limits may now 
exists 

Paragraph 3, he explained, would afford to any party 
an automatic subpena in all cases, without the "showing of 
general relevance and reasonable scope" now required by 
APA section 6, The purpose of the paragraph is to shift 
to the person to whom the subpena is addressed the respon- 
sibility of asserting any privilege available to him, any 
lack of relevance, or unreasonable burden. 

Paragraph 4 is intended only to regularize the matter 
of fees, not now entirely uniformc Finally, Mr, Kintner 
explained, paragraph 5 is to provide uniformity with respect 
to enforcement, and merely restates the predominant prac- 
tice, the Committee having considered and rejected the idea 
of giving agencies contempt powers « Thereupon, Mrc Kintner 
moved the adoption of the recommendation, thus opening it 
to discussion from the floor, 

Mr, Bernard Dun au of Washington, DoC, noted that in 
the introductory paragraph of the recommendation, preceding 
the statements of principle offered by the Committee, the 
recommendation first encourages agencies "which are author- 
ized by law to use the subpena power" to conform their 
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practices to the principles stated, "where necessary changes 
can be made without statutory enactment." The paragraph 
then goes on to recommend that "where statutory change is 
required/' appropriate legislation be proposed for enactment. 

In the light of this introductory language , Mr. Dunau 
inquired whether the whole recommendation is addressed only 
to agencies which already have subpena powers , or whether 
the latter clause is intended to direct the recommendation 
as well to those agencies which do not have the power to 
issue subpenas. 

In this connection, Mr Dunau noted that at page 5 of 
the Committee's supporting report, the Committee concluded 
that "an across-the-board authorization of the administra- 
tive subpoena would seem inappropriate." 

Professor McKay answered the question by explaining 
that it was the intention of Recommendation No« 13 with 
respect to all adjudicatory proceedings to afford subpena 
powers, even in cases where the agency does not now have 
the subpena power • As to^ investigatory proceedings, 
however, the recommendation is addressed only to those 
agencies which have been given subpena powers by independ- 
ent statute. 

Mro Ferber expressed the view that the Conference 
should know wherein it is recommending an extension of 
subpena powers and should not be asked to vote blindly 
to give powers in situations where they properly have been 
withheld by Congress. He therefore requested that the 
Conference be informed as to what agencies do not now have 
subpena powers* ' 

Mr. Ferber also objected to the assumption that uni- 
formity, per se , is desirable, emphasizing that frequently, 
as the Committee has recognized, there may be good reasons 
for variation • He therefore suggested that the Conference 
be advised as to the situations wherein the Committee's 
proposal, if implemented, would eliminate variations. 

Professor McKay, responding to Mr. Ferber, stated 
that, of course, the premise of the recommendation is that 
there is an advantage in uniformity where that can be 
achievedo The Committee believes, he said, that a prima 
facie showing of the desirability of uniformity had been 
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made and that agencies should come forward with special rea- 
sons that would justify different practices. 

Professor McKay advised that the Food and Drug Admin- 
istration, the Post Office Departments and the Department of 
State do not have the subpena power, and that the Committee 
had not discovered any reasons that would justify the ab- 
sence of subpenas in adjudicatory proceedings before these 
agencies c 

Professor Nathan son expressed the view that it seemed 
desirable to state general principles of the kind to which 
members of the Conference can think of no particular objec- 
tion and then put the burden, as it were, on any particular 
agency to come forward and explain why it does not follow 
the general practices in connection with the use of the 
subpena power. 

Mr. Robert M, Benjamin of New York City, Consultant 
to the Committee on Compliance and Enforcement Proceedings , 
recalled that a large and active committee of the 1953-54 
President's Conference on Administrative Procedure had 
urged greater uniformity in subpena regulations along the 
lines of the proposals under discussion o 

Professor Walter Gellhorn, of the Columbia University 
School of Law, asked whether a witness would be tendered 
fees and mileage before he had to respond to a subpena and 
whether the Committee had considered possible delays in 
agencies having to act upon a large number of motions to 
quash a subpena. 

Mr. Kintner stated that implicit in the recommenda- 
tion is the requirement that the witness be tendered the 
amount of money to which he would be entitled before he 
need respond to a subpena o Should an agency be required 
to pass upon a large number of motions to quash a subpena, 
doubtless some delay would occur, Mr* Kintner agreed, but 
he thought that situation unlikely to arise c 

Mr. Roger So Foster of Pittsburgh, Consultant to the 
Committee on Internal Organization and Procedure, observed 
that agencies which are liberal in admitting as parties 
persons with peripheral interests and who are not repre- 
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sented by counsel may find that a large number of subpenas 
are issued and that the agency of its own motion may wish 
to quash a subpena without having a formal motion to quash 
a subpena before it. 

Mro Kintner felt that agencies would handle such 
problems in their implementation of the recommendation. 

In response to a question by Commissioner Manuel F, 
Cohen of the Securities and Exchange Commission <» Mr. Kintner 
stated that the Committee recommendation was not designed to 
suggest that any additional procedures now available to an 
agency under a particular statute, for example, for the en- 
forcement of a subpena, should be abandoned. 

Mr. Westwood moved to amend paragraph 3 by adding: 
"No such subpena shall require thd giving or production of 
evidence which would be privileged from disclosure or con- 
tain any requirement which would be held to be unreasonable 
in a proceeding in a court of the United States. " 

Mr. Westwood explained that t^is amendment was a para- 
phrase of section 3(c)(1) and (2) of S. 167 (87th Cong.) 
which has been passed by the Senate and has beerl reported 
by a committee of the House. He stated that his amendment 
would ensure that the scope of subpenas of administrative 
agencies with respect to unreasonable burden and require- 
ments and with respect to the matter of privilege would be 
no greater than for subpenas in court. 

Mr. Kintner opposed Mr. Westwood" s proposal because, 
he said, it has little relevancy to the Committee recommen- 
dation even though it may have merit as an independent 
proposition. 

Dean Landis expressed fear of inserting limiting 
language in the recommendation unless all possible grounds 
for limitation are covered <. 

Mr. Thomas G. Meeker, of Philadelphia, felt that the 
rights that Mr. Westwood^ s proposal was designed to protect 
would be protected under the broad language of the Committee 
recommendation . 



- 40 - 



Mr* Benjamin pointed out that paragraph 5 would ade- 
quately protect the rights which Mro Westwood's proposal 
was designed to protect. 

MTo Westwood's proposed amendment was rejected, 

Mr, Robert L. Stern of ChicagOs Consultant to the 
Committee on Judicial Review, suggested that paragraph 3 
should permit parties, as well as persons to whom a sub- 
pena is directed, to move to quasho As an example, he 
referred to an NLRB case previously described, wherein 
800 union members were subpenaedo He suggested that in 
such case either the agency or any party ought to be per- 
mitted to move to quashc 

Commissioner Cohen pointed out that if any party can 
make motions to quash subpenas or to explore the nature of 
the evidence sought to be elicited, expedition would not 
be produced in the administrative process. 

Commissioner Everett Hutchinson of the Interstate 
Commerce Commission observed that the proposed amendment 
might create new and hopelessly detailed auxiliary issues 
with which the agency would have to deal. He felt that 
the parties are afforded ample protection already by rea- 
son of their right to object to testimony or evidence as 
it is presented 3 and therefore suggested that the amendment 
should not be madeo 

Mr, Bond pointed out that if it is contemplated that 
parties may protect or attack the interest of witnesses 
under the proposed procedure, an innovation in administra- 
tive law would result that should be very carefully con- 
sidered before it is made. 

Upon a voice vote. Recommendation Noo 13 was approved, 
as amended. 

Judge Prettjmian stated, in response to a question from 
the floor, that Conference action on this recommendation 
does not prejudice the right of the Committee to make further 
recommendations on the matter of right to counsel. 
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Report by the Vice -Chairman , Mr« Max Do Paglin^ 
on the Activities of the Council 



The Council of the Administrative Conference of the 
United States has had a total of eight meetings since its 
members were appointed by the President in April 196 1« 
Two of these meetings were held since the Second Plenary 
Session of the Conference four months ago. 

Ac Transmission of Recommendations 

On January S, 1962 ^ Chairman Prettjmian transmitted 
officially to the President true copies of Recommendations 
1 through 8 adopted by the Second Plenary Session of the 
Conference on December 5 and 6, 1961 <. The Chairman also 
advised the President that the Council agreed with all' of 
these recommendations o He further reported to the Presi- 
dent, pursuant to Sections 2 and 7 of Executive Order 10934 
of April 13, 1961, other actions of that Session of the 
Conference* 

Bo Council Determinations 

The Council has, since the last Plenary Session, made 
several determinations calculated to advance the work of 
the Conference. 

(1) Identification of Problems for Completion 
Before December 31, 1962 o 

At its meeting on February 26, 1962, the Council, in 
joint session with the chairmen of committees of the Confer- 
ence, discussed at length the problem of the feasibility of 
selecting specific undertakings which the committees can 
reasonably hope to complete this year, and of focusing Con- 
ference attention on the development of recommendations in 
these areas* The general consensus of opinion was that 
such identification of problems and focus thereon are imper- 
ative to the attainment of the primary objective of the 
Conference, that is, the development of practical and useful 
recommendations for improvements in existing administrative 
procedures o However, it was felt that the committees should. 
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at the same timej continue their inquiries looking to the 
identification of problems which will demand long-term 
study 5 and which the Conference 5 in its report at the end 
of the year 5 can suggest for future consideration by a 
continuing conference or other organization to deal with 
problems in this area of governmental activity* 

It was determined that each committee chairman would 
be requested to submit to the Council a report specifying 
the specific study subjects to be completed this year 5 and 
those to be designated for future study o This matter will 
be discussed in further detail by Commissioner Cohen. 

In addition 3 the Council and committee chairmen ex- 
changed preliminary views as to the need for future activity 
in this field and the nature of the organization which would 

best fulfill this needo 

(2) General or Specific Recommendations 

The Council has given considerable attention to the 
problem of the form of recommendations to be made by the 
Conferencej i^e.^ whether recommendations should be of a 
nature dealing with procedural problems in general ^ or 
whether they should be directed to the procedures of spec«= 
ific agencies; andj in the latter case, the manner in 
which committee reports should be handledo Mro Healey 
will make a report on this specific problem later in this 
session 

(3) Release of Reports to the Press 

The Council has adopted a general policy that 5 when 
a staff director's preliminary report to a committee is 
to be circulated to all members of the Conference , the 
report should be made available to all persons who request 
it 5 including members of the press, through the Office of 
the Executive Secretary* Preliminary reports should bear 
an appropriate cautionary statement to make clear the pre-- 
liminary character of the report and the stage of develop- 
ment as regards submission to or adoption by the Committee 
or the Conference c 
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(4) Comment on Pending Bills 

The Council has formulated a policy with respect to 
future requests for Conference comment on pending legisla- 
tion involving administrative procedures, which would 
authorize the Chairman to deny such requests except to 
the extent that the limitations of time and staff do not 
preclude adequate committee study of the subject matter 
of such requests • 

(5) Future Sessions 

After an appraisal of the reports of the committee 
chairmen 5 the Council determined that the work of the Con- 
ference required the holding of two further Plenary Sessions 
before its concluding session 5 and the dates will be 
announced later. 

Co Appropriations 

The Council has authorized an appropriation request 
to Congress covering the period from July 1962 to December 
31 5 1962. Mr. Lane will report in detail on this matter. 

Do Retention of Consultants 

The Council has authorized the appointment of 
Professor Kenneth Culp Davis as Special Consultant to the 
Council to prepare a report on the form of organization 
to be recommended as best suited to assist in the improve- 
ment of Federal administrative procedures following the 
conclusion of the present effort at the end of 1962. 

The Council also authorized the appointment of*. 

(a) MTc Thomas A, Chittenden as Consultant to 
the Committee on Statistics and Reports; 

(b) Professor Robert Jo Levy of the University 
of Minnesota Law School as Assistant to Professor Auerbach, 
Staff Director of the Committee on Internal Organization 
and Procedure; 
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(c) Professor J. Forrester Davison of the George 
Washington University School of Law as Consultant to the 
Committee on Information and Education to assist Professor 
Priest in the preparation of a manual for the trial of pro- 
tracted administrative cases; 

(d) Professor Louis L. Jaffee of the Law School 
of Harvard University as Consultant to the Committee on 
Judicial Review; and 

(e) Dr. John D. Millett, President of Miami 
University 3 Oxford ^ Ohio 3 as Consultant to the Committee 
on Personnel « 

Eo Research Funds 

The Council has made available to the committees of 
the Conference additional funds for research from the appro- 
priation available until July 1, 1962 5 noting with satisfac" 
tion the stepped up activity made possible by the greater 
availability of funds In this connection, Judge Prettyman, 
acting under Council resolution ^ has authorized the employ- 
ment of a number of new staff assistants for Conference 
committees. 

It is the opinion of the Council that, thus f ar , the 
Conference has provided a convincing demonstration of the 
potential value of such a device for dealing with problems 
in the field of administrative procedure. It feels that 
there is firm foundation for optimism as to the ultimate 
success of the present Conference in accomplishing the 
objectives given to it by the President, 
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Report by Professor Earl Latham 
on the Conference Budget 

This report on the fiscal affairs of the Administra- 
tive Conference of the United States supplements the re-- 
ports set out in Bulletin No. 3 of October 27, 1961, and 
Bulletin NOo 4 of January 31, 1962 which were previously 
distributed to the Conference membership by the Executive 
Secretaryo 

Fiscal Year 1962 

As outlined in Bulletin No. 4, the activities of the 
Administrative Conference during the current fiscal year 
which ends June 30 ^ 1962 , are supported by a budget of 
$187,000, This budget comprises $37,000 already contributed^ 
or expected to be contributed, by participating Federal agen= 
cies to a working fund for the Conference, and an appropria- 
tion of $150,000 voted by the first session of the 87th Con- 
gress last September. In October the Council of the Con- 
ference allocated this total sum of $187,000 for expendi- 
ture according to the Council's estimate of the objects and 
types of expenditures which could then be anticipated for 
the balance of the fiscal year. The allocations at this 
time remain substantially as originally made by the Council 
and described in Bulletin NOo 3o 

From the beginning of July 1961 through the end of 
February 1962 the Conference expended or incurred specific 
obligations for a total of approximately, $51,000. This 
leaves a balance of approximately $136,000 to finance Con« 
f erence operations for the final four months of the fiscal 
year, March through June. Of the $51,000 obligated or ex- 
pended through February, approximately $36,200 was for the 
pa3mient of compensation to committee staff directors or 
other assistants or consultants, $10,300 has been used for 
travel and related expenses, and $4,500 for other services 
and supplies. Although figures for the month of March were 
incomplete at the time this report was prepared, it is ap*- 
parent that, as anticipated, the expenditures by the Con- 
ference will now run substantially higher than in previous 
months because the employment of consultants and other 
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assistants to the Conference and its conimittees has been 
rounded out 5 the volume of committee output continues to 
increase^ and the incidental costs, such as are involved 
in preparing and reproducing committee papers, will in- 
crease correspondingly^ Thus, while expenditures for the 
first eight months of the fiscal year were well below our 
original estimates ^ the current Conference activity can 
be expected to bring the rate of expenditure closer to 
the estimated rate* 

Our budget, therefore, appears adequate to meet the 
needs of the Conference for the remainder of the fiscal 
year even with some considerable increase in the pace of 
Conference activities which has been anticipated for the 
future^ The Council will continue to review the alloca» 
t ion of budgeted funds periodically as the work of the 
Conference progresses and will make such changes, if any, 
as appear necessary from time to time. 

Fiscal Year 1963 

A separate budget request in the amount of $129,000 
for the Administrative Conference during fiscal year 1963, 
which will begin on July 1, 1962, has been included as a 
part of the Department of Justice budget request* It is 
not contemplated that any contributions will be requested 
from participating Federal agencies during the fiscal year 
1963. 

Although the 1963 budget is stated in terms of a full 
fiscal year, it actually has been computed on the basis of 
anticipated needs for one half fiscal year inasmuch as 
Executive Order 10934 requires that the final report of the 
Conference to the President be made no later than December 
31, 1962, the end of the first six months of the fiscal 
year* 

Converted to a six months" basis, our request for the 
fiscal year 1963 represents a small increase over the amount 
estimated for each six months of the current fiscal year. 
This increase in the request is based principally upon the 
reasonable expectation that Conference and committee 
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activity will be at a peak as the work of the Conference 
comes to a conclusion during the final six months of its 
existence^ and^ with this peak activity, the sums re- 
quired for compensation, travel, duplication and printing 
services, and the like will be at their maximum^ 

Representatives of the Conference appeared before 
a Subcomnittee of the Committee on Appropriations of the 
House of Representatives in January to testify in support 
of the budget request. The request is currently pending 
before that subcommittee « We hope that the full request, 
based on a conservative estimate of needs, will be granted. 
This will permit the work of the Conference to proceed at 
an accelerated pace during the six months of the coming 
fiscal year in which the final story of the Conference 
will be written. 

Announcement by Mr, Joseph P. Healey of 
Council action concerning procedures 
for the development and submission of 
committee recommendations applicable 

to particular agencies, 

One of the functions of the Council, as set forth in 
Section 3(j) of the bylaws of the Conference is 

"To receive and consider reports and recommenda- 
tions of committees and to advise and consult 
with committees with respect to such reports 
and recoinmendations prior to their submission 
to the Conference/' 

The Council has reviewed the procedures which have 
been followed by the various committees in preparing re- 
ports and formulating recommendations. It would seem de- 
sirable that, when committee recommendations relate to a 
particular agency, the agency should be consulted wherever 
feasible prior to the making of definitive recommendations. 
In this way the agency involved will have opportunity for 
comment and the committee will have the benefit of such 
comment prior to the formal submission of the proposals to 
the Conference, Heretofore the practice has been for draft 
reports to be submitted to the agency. Consultation with 
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the agency is not to be taken in any way as a limitation 
upon committee prerogatives. Agency advice may be ac- 
cepted or rejected by the committee^ To seek such ad- 
vice j however, will insure maximum utilization of the 
agency ^s knowledge and experience in the area involved 
in the proposed recommendationo 

It is certainly essential for the work of the Con- 
ference that committees should aim toward specific recom- 
mendations with all due diligence* However , no great 
good will be accomplished if committees press to make 
such recommendations when a more generalized approach, 
even though it may consume more time, is both feasible 
and desirable • 

The Council is of the opinion that it would be most 
helpful to the Conference if each committee, prior to the 
submission of particularized recommendations relating to 
individual agencies, would carefully consider the possi- 
bility of making more general recommendations relating to 
the same subject matter o 

In order to implement the foregoing views, the Coun- 
cil at its meeting on March 24, 1962 adopted the following 
motions i 

"RESOLVED that, (a) When a committee pro- 
poses to make recommendations pertaining to a 
particular agency or agencies, the committee 
shall whenever feasible obtain the views of 
the affected agencies before finally formulat- 
ing its recommendations; (b) Committees are re- 
quested before making recommendations concern- 
ing the procedures of particularly identified 
agencies, to consider whether general recommen- 
dations concerning the same subject matter are 
feasible and would be more desirable. This is 
not intended to foreclose particularized recom- 
mendations but simply to assure consideration 
of all possibilities/' 
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Statement of Commissioner Cohen concerning the 
identification by Conference committees of 
subjects as to which studies will be com- 
pleted this year and matters recommended for 
future study . 

Section 2 of Executive Order 10934 which established 
the Administrative Conference provides that: 

"The Conference shall make a Final Report to 
the President no later than December 31, 1962, 
summarizing its activities, evaluating the need 
for further studies of administrative procedures , 
and suggesting appropriate means to be employed 
for this purpose in the future." 

It has been suggested that this directive probably 
presents the greatest challenge facing the Conference, 
Specific recommendations for procedural reform and an 
evaluation of the need for further studies will undoubt- 
edly receive careful attentiono However, the develop- 
ment of suggestions as to the appropriate means for con- 
ducting such studies and for continuing observation and 
improvement of the administrative process may represent 
the most significant problem to be considered by the 
Conference, 

Many of you may have come to the Conference with 
certain views as to its utility or efficiency as a vehicle 
for procedural ref orme Some may have reached tentative 
notions based upon experience thus far in committee and 
Conference debate. Others are withholding judgment. All 
of you, I am sure, share with the Council the view that 
our Final Report should reflect a thoughtful discussion 
of current needs and the considered judgments of the Con- 
ference as to the most efficient ways to serve those needs o 

You have already been informed that Professor Davis 
has agreed to act as Consultant to the Council with res- 
pect to these matters « His suggestions and wise counsel 
will be most helpful in reaching appropriate conclusions o 
He will, of course, welcome such suggestions as you may 
wish to submit individually or as committees. 
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Your Chairman has asked me to emphasize that it is 
not too early to begin earnest consideration of the 
nature of our recommendations in this matter « The Execu- 
tive Secretary on March 6 distributed a memorandum request- 
ing each Committee Chairman to submit to the Council a 
report identifying 

(a) the particular subjects as to which his 
committee expects to complete its study 
and develop recommendations for Confer-* 
ence consideration this year, and 

(b) subjects recommended for future study by 
a continuing conference or other organi- 
zation established for the purpose of 
improving administrative procedures after 
the conclusion of this yearns effort. 

We have had oral reports today as to these matters from 
some of the committees «> The Council urges each committee 
to submit a full report as promptly as careful considera- 
tion of these important problems permit. 

Unanimity of view as to our ultimate recommendations 
may be unlikely^ It has been stated recently we are deal- 
ing with the roots of a hardy perennials To provide suf- 
ficient time for thoughtful consideration of proposals 
and ample opportunity for debate by the Conference, prompt 
development of committee and individual reports and pro- 
posals is essential. 

Without attempting to be comprehensive or exhaustive 
I should like to refer to alternatives which have been 
brought to our attention and which will undoubtedly receive 
your careful consideration. 

It has been suggested that there should be a single 
official in the Executive department to be responsible 
for continuing oversight, and to provide suggestions for 
the itnprovement of administrative profcedures. Others ar- 
gue for a new independent agency headed by a Comptroller 
General of Administrative Procedure responsible either to 
the Executive or to the Congress, The March issue of the 
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American Bar Journal contains an article which touches 
upon these suggestions and describes foreign experience, 

particularly the Omnbudsman system in the Scandinavian 

countries e 

Many suggest that the principle of a permanent Ad- 
ministrative Conference is susceptible of fuller develop- 
ment and merits careful consideration not only because 
such a conference provides an effective forum for the 
sharing of problems , experience^ and solutions by the 
agencies and departments most direqtly affected, but 
also because it brings to bear on these problems ■ and 
proposed solutions, in a manner which cannot be other- 
wise achieved, the experience, the judgments, and the 
suggestions of practitioners and distinguished scholars. 
On the other hand, it is argued that, even if a temporary, 
short-'term Conference may prove to be successful, it will 
be difficult to sustain interest and a sense of mission 
for a substantial period of time. In this connection it 
is stated that, if an advisory group is considered to be 
desirables ^ smaller body such as the Attorney General's 
Committee which fimctioned from 1939 until 1941 could 
accomplish more by way of specific progress than a large 
body acting in parliamentary fashion. On this point, 
others feel that a more broadly based Conference would 
provide more effective participation and opportunity 
for solution^ 

Still others urge that^ while continuing discus- 
sion is useful, a Conference or a conimittee will not 
prove successful without effective powers of implementa-' 
tion; that changes in administrative procedure now, and 
on a continuing basis, require executive and legislative 
attention; that real procedural reform can only be im- 
plemented by a permanent organization headed by persons 
of sufficient stature and staffed with a corps of pro- 
fessionals dedicated to continuing observation and study 
of the administrative process; and that an advisory body 
containing a cross-section of the talent with which this 
Conference is endowed might be very helpful to such an 
organization. It is argued that only in this way can 
responsiblity be pinpointed and accountability expectedo 
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Those skeptical of the efficacy of any one solution 
urge that these suggestions, or variants, are not neces- 
sarily mutually exclusive; that they suggest different, 
but not necessarily inconsistent approaches; and that 
some combination of them may provide a more flexible 
mechanismo 

The Council invites your most careful attention to 
these ideas. 

Remarks of The Honorable William Oo Douglas, 
Associate Justice of the Supreme Court 
of the United States " 

Judge Prett3rman, Ladies and Gentlemen* I don't 
come to you with a manuscript or a burning message. 

My presence here grows out of a conversation which 
I had with your distinguished Chairman a week or so ago, 
and that conversation related to a conference that was 
held on some aspects of administrative law in Santa 
Barbara in the first week in February of this year, 

Dr, Robert M. Hut chins, formerly Dean of the Yale 
Law School and President of the University of Chicago, 
Head of the Fund for the Republic, got interested in the 
problem of administrative law* He asked me to come up 
and participate, which I did. He asked some others. I 
think there was one from Yale, some from California and 
Stanford. We tried to get Walter Gellhorn of your organi- 
zation^ but he was otherwise committed at Columbia. 

The Santa Barbara meeting began with a paper that 
Professor Charles Reisch of the Yale Law School read, 
and which will soon be printed, I understand, by the 
Fund for the Republic, on a little off-beat problem in 
the field of administrative law, and that relates to the 
problems of the administration of the public domain. It 
touches on three agencies of the Federal Government, which 
have their counterparts in many of the states, the Park 
Service, the Bureau of Land Management, and the Forest 
Service. 
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As you all know, with the burgeoning population and 
the recreational problems that are facing the country, as 
we look ahead, the wilderness areas are becoming smaller 
and smaller and many people are concerned about the dis- 
appearance of them and turning America, making America, 
as bald as China. Of course, that won^'t happen because 
in all of these departments we have very dedicated public 
servants, in the Park Service, the Forest Service, and 
the Bureau of Land Management o 

Some of these issues present very controversial 
questions J and there have been, so far in the regulations 
that have been provided, no opportunity, no regular pro- 
cedure^, for notice and public hearings « Furthermore, in 
the Santa Barbara meeting it was pointed out that many of 
these things are so important to the future welfare of 
the country that perhaps there should be set up within 
these agencies panels of experts who would, on review of 
records from hearings, decide ^ in light of the total 
national policy, what should be done in a particular in- 
stance rather than leaving it to the man who happened to 
be promoting the idea, that is the petitioner ^ 

There are many ramifications of thiSo Nothing has 
been done about it except to discuss it for two days at 
Santa Barbara, and some of these ideas are projected in 
the paper that Charlie Reisch of Yale has written that 
I think will interest this group, and my suggestion to 
Judge Prettyman was that this might be a phase of admin- 
istrative law hitherto not within the ambit of your in- 
vestigation, but which might commend itself to you, so 
that a committee, a committee of this group, working with 
the solicitors of the three departments in question - and 
there may be some other departments also in the Federal 
Government = might come forward with some very construc- 
tive proposals that would set a new pattern for so-called 
due process - not as respects people who have contract 
claims, but for ordinary citizens who like to see the 
sanctuaries of the wilderness preseved, at least to some 
extento That^'s about all that I have to say« 
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I thank you for the opportunity of addressing you. 
As I told your distinguished Chairman, I think this group 
is starting something very, very important, something 
long-needed, and I really and truly wish you long life* 

Dates of the Fourth and Fifth 

Plenary Sessions of the Conference 

Judge Prettyman announced that the Council had 
fixed Friday, June 29, 1962 as the date for the fourth 
plenary session of the Conference, and Tuesday and 
Wednesday, October 16 and 17, 1962 as the dates for 
the fifth plenary sessiono 

The Conference adjourned at 4:25 p.m. , April 3, 
1962. 



